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STATE v. WALTER C. GRAHAM. 





Where a party has neither possession, nor a right of possession to land, he can- 
not, upon an indictment for unlawfully removing a fence therefrom, raise a 
question as to a right of entry, nor is it any defense to him that he did the 
act ‘to bring on a civil suit, in order to try the title. 


lypicrment for unlawfully removing a fence, tried before 
Osporne, J., at the Fall Term, 1860, of Cleaveland Superior 
Court. 

The following special verdict was found by the jury: “The 
fence removed was part of a fence that surrounded a cultiva- 
ted field in possession of the prosecutor. A grant for the 
tract of land, of which the field in question, formed a part, 
had issued to the ancestor of the defendant, who was his heir- 
at-law, and who, as his heir, acquired his title; that the pros- 
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State v. Graham. 


ecutor had been in the adverse possession of this tract for 
more than séven years with color of title; that the prosecu- 
tor, with a part.of his fence, inglosed a piece of ground be- 
longing to the defendant, of which the prosecutor had not 
had seven years possession, but that no part of the fence re- 
moved was on this piece; that the defendant, claiming title 
to the whole land covered by the prosecutor’s deed, gave him 
notice of his intention to remove the fence on a certain day, 
so that an action of trespass might be brought against him to 
try the title to the land, and on that day, in the absence of 
the prosecutor, and without his consent, the defendant with 
his slaves, removed the fence.” 

On this verdict, the Court gave judgment against the de- 
fendant, from which he appealed to this Court. , 


Attorney General, for the State. 
Gaither, for the defendant. 


Manty, J. It appears from the special verdict in this case, 
that the portion of the land from which the fence was remédv- 
ed, was not only in possession of the prosecutor, but belong- 
ed to him by virtue of possession under color of title. No 
question, therefore, can be raised upon the ease as to the pow- 
er of the defendant, in an indictment of this character, to ex- 
culpate himself by showing that he had title to the land, and, 
consequently, a right of entfy. Whatever may have been 
intended, the record fails to raise any such question, and we 
do not think proper to express an opinion upon it. 

The only question actually presented is, whether a trespass 
committed by the removal of a fenee from land of which the 
defendant had neither possession, nor right of possession, is, 
in case of an indictment under thé Code, ch. 34, see: 103, de- 
fensible upon the ground that it was committed with a view 
to provoke a civil action only, and try the title. The question 
involves no difficulty. An act, in itself indictable, done by 
one capable of committing crime, is not’ exempt from crimi- 
nal cognizance in our courts, by the failure of the perpetrator 
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to foresee or expect indictment. The object in committing 
the act, can make no difference. All the consequences which 
the law annexes to it, will follow, PUREE Sine inadver- 
tence or ignorance in the perpetrator. 

The section of the Code in question, declares “if any one 
shall unlawfnlly and wilfully remove any fence, or part of a 
fence surrounding a cultivated field, every person, so offend- 
ing, shall be deemed guilty of a misdemeanor.” The special 
verdict against the defendant affirms all the facts necessary to 
constitute the offence, and there is nothing stated to excuse 
him from the consequences. : If he desired to invite a civil 
suit to test rights to the locus im quo, he should have taken 
eare to confine himself to such acts as would subject him on- 
ly to an action of that nature. 

The judgment of the Superior Court upon the verdict, is 
correct, and should be affirmed. 


Per Curiam, Judgment affirmed, 








STATE v. SAMUEL P. ENGLAND. 


Where the prosecutor lost a carpet bag on the public highway, and directed 
one to get it for him, and he did so as his bailee, but concealed the article, 
and denied having found it, it was held that this was but a breach of bail- 
ment, and not larceny. 


Tuts was an indictment for LARorNY, in stealing a shirt, 
tried before Ossorne, J., at the last Fall Term of McDowell 
Superior Court. 

The jury found the following facts as a special verdict, viz: 
“The defendant is indicted for stealing a shirt; the article al- 
leged to have been stolen, was, with other articles, in a carpet 
bag, which was lost by the prosecutor on the highway, lead- 
ing from Morgantonto Marion ; the defendant resided on the 
highway, and the prosecutor in passing his residence, inform: 
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ed the defendant that, between his house and that of one 
William Murphy, who lived on the same road, about a mile 
and a half from the defendant’s, he had lost his carpet bag, 
and requested him to get it, and give it to one Halliburton, who 
lived in the village of Marion ; the defendant found the car- 
pet bag and took it into possession, and on application to him 
for it, stated that he did not have it, and had not found it; 
on search being made, it was found concealad in a bag, which 
was tied up and secreted on his premises ; some of the articles 
contained in the carpet bag were missing, but whether they 
were taken out by the defendant, did not appear.” 

His Honor being of opinion on the special verdict, that the 
defendant was not guilty of larcery, gave judgment that he 
be discharged, from which the solicitor, for the State, ap- 
pealed. 


Attorney General, for the State. 
Gaither, for the defendant. 


Barris, J. It is conceded, and, as we think, properly, by 
the Attorney General, upon the facts found by the spe- 
cial verdict, the defendant is not guilty of stealing the shirt 
of the prosecutor, as charged in the bill of indictment. The 
taking of the carpet bag, in which the shirt and other articles 
were contained, was not a trespass, because it was done by 
the express directions of the owner, and the defendant, instead 
of being a trespasser, by such taking, became a bailee of the 
article, for the purpose of carrying and delivering it to a cer- 
tain person in the village of Marion. The subsequent con- 
cealment of the carpet bag before the trust created by the 
bailment, was performed, even if done animo furandi, was 
not a larceny, but only a breach of trust. This doctrine has 
been established by many decisions, of which a collection 
may be found in Roscoe’s Criminal Evidence, beginning at 
page 596, (3 Am. from 3 Lon. Ed.) 

We have assumed that the carpet bag was taken by the 
defendant, under a bailment, because the special verdict finds 
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such to have been the fact, and no intendment can be raised, 
that the defendant formed the design, before he found the 
article, to take and appropriate it to his own use. Whether the 
testimony weuld have justified the jury in taking the latter 
view, and finding accordingly, and if so, what would have 
been the legal consequence of it, isnot our province to de- 
cide. 

The terms of the special verdict preclude another view of 
the case, which might have been adverse to the defendant : 
It seems that the carpet bag, when found concealed on the 
defendant’s premises, had been rifled, and a part of its eon- 
tents taken out and carried away ; but whether the shirt was 
one of the missing articles, is not stated ; though it is stated, 
as a part of the verdiet, that it did not appear that the mise- 
ing articles were taken by the defendant. Had the jury found 
that they were taken, animo furandi, by him, it might have 
been contended that he was guilty of larceny, upon the dis- 
tinction thus stated by Lord Hare: “Ifa man deliver goods 
to a carrier, to carry to Dover, and he carry them away, it is 
no felony; but if the carrier have a bale or atrunk with 
goods in it, delivered to him, and he break the bale or trunk 
and carry the goods away, animo furandi, it is a felonious tak- 
ing ;” see 1 Hale’s P. O. 504, 505, Ros. Crim. Ev. 598. The 
grounds upon which this distinction is based, and many of 
the cases given in illustration of it, may be found cited and 
commented upon in the latter work, but it is unnecessary for 
us to pursue the enquiry here, for the reason already stated, 
that the terms of the special verdict prevent the question from 
being presented. 

There is no error in the judgment, from which the appeal 
is taken, and it must be so certified to the Superior Court. 


Per Coriax, Judgment affirmed. 
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HENRY TAYLOR v. SERUG MARCUS, ef al. 


A deferidant, by going to trial before a justice of the peace, on the mérits of 
his case, without making objection to the want of service by a proper of- 
ficer, is not at liberty to take the objection in an appellate court. 

Where there was a trial before a justice of the peace, and an appeal, and no 
objection appears on the face of the proceeding to the service of the war- 
rant, it will be assumed in the appellate court, that the objection was waiv- 

ed below. 


Action of pest, tried before Ossorne, J., at the Fall Term, 
1860, of Watauga Superior Court. 

The action was commenced by warrant before a justice of 
the peace. The warrant was directed’ to one N. ©. Shull, 
who was not an officer, nor the deputy of an officer, and was 
by him executed and returned. The parties went to trial on 
the merits, and a judgment was rendered against the defend- 
ants for the plaintiff's demand, from which he appealed to 
the Superior Court. In that Court a motion was made to dis- 
miss the warrant for the defeet of service, but his Honor was 
of opinion that the objection was not taken in apt tinre, and 
refused to dismiss, from which judgment defendants appealed 
to this Court. piontt 


Neal, for the plaintiff. 
No counsel appeared for the defendant in this Court. 


Manty, J. We concur with the view which his Honor 
took of the case, in the Court below. If the defendants wish- 
ed to avail themselves of the irregularity, that the warrant 
was not executed by a person having authority of law to do 
80, it ought to have been brought to the attention of the jus- 
tice when they appeared before him. Having appeared.and 
contested the plaintiff’s demand on the merits, they are not 
at liberty, in the appellate tribunal, to fall back upon the 
want of a proper service of the process. The exception to the 
service, if taken before the justice, would have been good, 
but it is an irregularity which is waived by a failure to ex- 
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cept at that time, and by going to trial upon the merits. One 
may be become a party to a suit without service of any pro- 
cess. He may accept service, or he may actually appearand 
contest rights in dispute, which is equivalent to acceptance of 
service, and after a trial upon the merits, in any such case, it 
is too late for a contestant to say he was not properly brought 
into Court. ' 

No formal pleadings are requisite in a justice’s court; the 
warrant is the declaration and memoranda of the objections 
to the recovery, are the pleas. And if there is a trial of the 
case, without objections appearing to the service, or form of 
the warrant, it will be assumed. that. these were waived; as 
pleading in-chief, in a court ef record, is regarded as a waiv- 
er of matters, which might have been made. available by plea 
in abatement. Defences must be brought forward by pleas, 
or what are considered, in our practice, equivalent to pleas, 
made in order and in apt time; clse they cannot be heard. 

We are of opinion, therefore, in this. case, that the defend- 
ants by going to trial. before the justice on the merits of their 
ease and without making objection to the want of. service by 
a proper officer, waived that defect of service, and was not at 
liberty to resort to it in a subsequent stage of the cause, 


Perr Curiam, Judgment affirmed. 








GEORGE W. SUTTLE and wife v. FIELDING TURNER. 


Wherever a deceased person has left a will and omitted to appoint an execu- 
tor, or the person appointed has refused to qualify, the court of ordinary 
has a discretionary power to appoint any proper person administrator with 
the will annexed. 


Perrtion to revoke letters of administration, heard before 
Dox, J., at the Spring Term, 1861, of Rutherford Superi- 
or Court. 
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At November Term, 1859, of Rutherford County Court, the 
will of Martha Haye was duly proved, and the executor, 
therein named, having renounced, the defendant, Fielding 
Turner, was appointed administrator with the will annexed. 
In the May following, the plaintiffs, George W. Suttle and 
his wife, Mary, petitioned the County Oonrt of Ruther- 
ford, stating the probate of the will and the appointment of 
defendant, and that the renunciation of the executor was ir- 
regular and void, praying that said Turner be removed, and 
the persons appointed by the will be qualified, and in case 
they refuse to qualify, that some proper person be appointed 
to the office of administrator with the will annexed. The 
petition sets out that the plaintiff, Mary Suttle, “is the only 
heir-at-law of Martha Haye, deceased, and thereby entitled 
to administer on her estate.” 

The answer of the defendant, Turner, insists that the renun- 
ciation of the executors was duly and formally entered, and 
that the Court cannot enquire into the validity of their renun- 
ciation, unless they were made parties. On the hearing of 
this petition, the County Court revoked the letters of admin- 
istration granted to the defendant, ordered a reprobate of the 
will, and at the instance of the plaintiffs, appoitited one Wash- 
burn administrator, with the willannexed. The County Court 
having refused the defendant an appeal, the case was brought 
up by certiorari to the Superior Court, and there, the judg- 
ment of the County Court was affirmed—the letters of admin- 
istration granted to the defendant, were revoked and a pro- 
cedendo ordered to the County Court, from which judgment, 
the defendant appealed to this Court. 


Logan, for the plaintiffs. 
Gaither, for the defendant. 


Barriz, J. This is a petition filed in the County Court of 
Rutherford, for the purpose of having letters of administra- 
tion cwm testamento annexo, on the estate of Martha Haye, 
which had been previously granted to the defendant by that 





AUGUST TERM, 1861. 





Suttle v. Turner. 





Court, revoked, and, thereupon, that the executors named in 
the will, or some of them, should qualify thereto, or in the 
event of their renunciation, that letters of administration 
should be granted to the petitioners or to some discreet per-- 
son. Among the allegations, upon which the petition is 
sought to be sustained, is the main one, that when the letters 
of administration were granted to the defendant, the execn- 
tors had not legally renounced their right to the office confer- 
red upon them by the will, and that, therefore, the grant was 
improvidently made, and ought to be revoked. In the peti- 
tion, the feme petitioner is alleged to be “the only heir-at- 
law” of the testatrix, and on that ground, the right of admin- 
istration is claimed for her. 

The answer of the defendant alleges, that the renunciation 
of the persons named as executors, was properly made and 
entered of record by the Court, before the letters of adminis- 
tration were granted to him, and he insists that his letters, 
even if they were erroneously granted, cannot be revoked, 
except in a proceeding by the executors themselves for the 
purpose, or at least, in one to which they shall be made par- 
ties. 

We are clearly of opinion that this objection is fatal to the 
petition. 

Assuming that by the terms, “the only-heir-at-law,” the 
feme petitioner meant to allege that she was the only next of 
kin of the testatrix, that does not give her any right to the 
administration cum testamento annewo. The right of any per- 
son to the grant of administration upon the estate of a dece- 
dent, depends upon the statute on that subject, which applies 
only to the cases of persons dying intestate. Whenever the 
deceased has left a will, the courts of ordinary have a discre- 
tionary powér, in the event of there being no executor named 
in the will, or if those nominated die, or refuse to qualify, to 
appoint any proper person to administer with the will annex- 
ed. In the exercise of this discretion, they usually appoint 
the residuary legatee, or some other person interested in the 
estate, their object being thus to secure, on behalf of a faith- 
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ful administration of the office, the interest of the appointee. 
In the present case, the feme petitioner does not appear to 
have even this recommendatign of interest in her favor, for it 
is not stated, in the petition, that she took any thing whatever 
under the will of the testatrix.’ The petitioners are, therefore, 
to be regarded asstrangers, intermeddling in matters in which 
they have no concern, and, as such, they cannot be permitted 
to interpose in behalf of the executors, by a proceeding to 
which the latter are not parties, and in which they cannot be 
heard. 

The judgment of the Superior Court must be reversed, and 
the petition dismissed with costs. | 


Per Curiam, Judgment reversed. 





J. D. REYNOLDS v. B. M. EDNEY. 


It is a rule of law, that one liable in case another does, not pay, is en- 
titled to notice of the default of the primary debtor, before suit can be 
brought against him, and it forms no exception to the rule, that such pri- 
mary debtor was insolvent at the date of the original transaction, or be- 
came so afterwards. 


Tus was an ACTION ON. THB CasE, tried before Dick, J., at 
the Spring Term, 1861, of, Henderson Superior Court. 

The action was brought on the following undertaking, en- 
dorsed on a judgment rendered in favor of the plaintiff against 
one John B,, Woodfin, to wit: “I guaranty the within judg- 
ment in consideration of. six months forbearamtce from the 
12th of October, 1855. B. M. Epney.” 

The judgment and the written agreement above set out, 
were both made at the same time, to wit, 12th of October, 
1855. It was not paid by Woodfin, who died insolvent.in 
Tennessee before the suit was brought against the defendant, 
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and was insolvent in fact, at the date of the judgment, but no 
notice was proved to have been given the defendant of Wood- 
fin’s failure to pay, previously to the suit’s, being brought. 
The insolvency of Woodfin was insisted on by the plaintiff’s 
counsel, as an exception to the general rule, as to notice in 
such cases. The Court held the position well taken, and in- 
structed the jury accordingly, who found a verdict for the 
plaintiff. Detendant’s counsel excepted. Judgment for plain- 
tiff, and appeal by the defendant. 


No counsel appeared for the plaintiff in this Court. 
Gaither, for the defendant. 


Pearson, C. J. It is a general rule that one who under- 
takes, collaterally, to pay a debt, is not liable to an action, 
unless he has notice of the failure to pay by the party who is 
primarily liable, as in the case of a guarantor, or the maker 
of a bill of exchange, or the endorser of a bill or promissory 
note, or a surety in respect to a co-surety. 

This rule is founded, not merely on the consideration, that 
the party, thus secondarily liable, is entitled to notice, in or- 
der that he may take measures to indemnify or secure him- 
self, but on the further ground, that ope ought not to be sued 
or subjected to the payment of costs, unless hé is in default, 
by neglecting or refusing to pay a dekt after he has received 
notice of the default of the partgyewho was bound to pay in 
the first instance ; for, until notice, he may reasonably pre- 
sume that the debt has been paid, and, consequently, is not 
in default. ; 

We are not aware of any authority for making an excep- 
tion to this rule, where the party, primarily liable, is insolv- 
ent, either at the date of the original transaction, or becomes 
so afterwards, and it is clearly against principle and in con- 
flict with one of the grounds on which the rule is founded. 
Indeed, in all of the cases, the necessity of giving notice, is 
treated as a condition precedent to the liability of the party 
who is to become bound in the. second instance, which is in 
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no case dispensed with, except on the ground of fraud ; as if 
one draws a bill without having funds in the hands of the 
drawee ; Parsons on Contracts, 504; Spencer v. Carter, 4 
Jones’ Rep. 288. 

This Court is of opinion that the plaintiff could not sustain 
his action without proof that he had given notice to the de- 
fendant of the default of John B. Woodfin, so as to have of- 
fered an opportunity to the defendant of paying the debt 
withont cost, and putting him in default by failing to do so. 
Ventre de novo. 


Per Curtm, Judgment reversed. 








DAVE PANNELL, Executor, v. LEWIS SCOGGIN and others. 


Under the act of Assembly, Revised Code, chapter 119, section 9, one named 
as executor in a script, propounded as a will, though named as plaintiff in 
an issue devisavit vel non, may be examined as a witness for the caveator 
as well as for the propounder. 

J 


THis was an issue DEVISAVIT VEL NON, tried before OsBornE, 
J., at the Fall Term, 1860, of Rutherford Superior Court. 

One of the questions, présented on the trial was, whether 
the person named in the script, as executor, and who pro- 
pounded the will for probate, and as such, was stated on the 
record to be the plaintiff, could be a witness for the caveators, 
who are stated as defendants. His Honor rejected the wit- 
ness, and the caveators excepted. : 

There was evidence adduced on the trial, to the effect, that 
certain provisions dictated by the decedent to the draftsman, 
in behalf of some of the caveators, had been omitted from the 
script by mistake, and it was contended, on this account, that 
the will was not that of the decedent, on which point, his 
Honor instructed the jury, that though they might believe 
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that particular provisions had been omitted by the draftsman 
by mistake, yet, if the testator had published the. will as it 
was, and had the capacity, required by law, as had been ex- 
plained to them, they should find for the plaintiff. 

The caveators again excepted. 


Gaither, for the propounders. 
Logan, for the caveators. 


Barrix, J. In the instructions given to the jury upon the 
questions set out in the bill of exceptions, we entirely concur, 
and we do not deem it necessary to add any thing to the re- 
marks made by his Honor on those questions. 

But upon the point of the rejection of the executor as a wit- 
ness for the defendants, we think his Honor fell into an error. 
The script propounded for probate, bears date the 16th day of 
August, 1858, which is since the Revised Code went into op- 
eration, and by the 9th section of the 119th chapter of that 
Code, a person, named as an executor, is made competent to 
be examined as a witness, either for or against the alleged 
will. The words of the enactment are, that “ no person, on 
account of his being an executor of a will, shall be incompe- 
tent to be admitted as a witness to prove the execution of 
such will, or to prove the validity or invalidity thereof.”— 
Here, the executor was offered by the defendants, as a wit- 
ness, to prove the invalidity of the alleged will, and the stat- 
ute, in express terms, makes him competent for that purpose, 
unless his being a party plaintiff to the issue, is sufficient to 
to exclude him. If that were so, the object of the statute 
might always be defeated by making the person, named as 
executor, a party to the issue, a result which the courts are 
not at liberty to allow. Indeed, it is said that to the issue of 
devisavit vel non, there are, strictly, no parties; it being in 
the nature of a proceeding in rem; see Lnloe v. Sherrill, 
6 Ire. 212; Love v. Johnston, 12 Ire. 355, and other cases. 
Hence, the declarations of persons appearing on the record as 
contestants, are admissible or not, according to their interest, 
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and not according to the side of the issue on which they are 
placed. It is certainly within the power of the Legislature to 
make one who is a party to the issue, in the strict sense of the 
common law, a witness either for or against himself in a civil 
case, of which we have instances in’ the book-debt law, and 
in issues of frand made up under the insolvent law. See Re- 
vised Code, chap. 15, and chap. 59, section 18. Much more, 
then, can an executor be made competent as a witness in an 
issue to which, though he may be a party in some sense, he is 
not so in the strict common'law sense. This consideration 
makes it easier for us to adopta construetion of the act, which 
was intended to give the benefit of an exéeutor’s testimony to 
every person who should be interested, either in the estab- 
lishment, or defeat of a paper-writing propounded as a will. 
In the present case, the executor was offered as a witness 
against his interest, and we think the act, referred to, makes 
him competent, and it was, therefore, error in his Honor to 
reject him. 

The judgment must be reversed, and a venire de novo 
awarded. 


Per Curiam, Judgment reversed. 








SANFORD B. GREGORY v. WILLIAM RICHARDS. 


Possession of a stolen article, raises a presumption of theft by the possessor, 
Only in case such possession is so recent after the theft, as to show that 
the possessor could not well have come by it otherwise than by stealing it. 

It is not proper in a court to base ihstructious on a hypothesis, not sustained 
by the record or the Judge’s case sent up. 


THis was an action of sLANDER, tried before Dick, J., at the 
Spring Term, 1861, of Lincoln Superior Court. 
The writ was issued on 23rd February, 1857. 
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The declaration sets forth that the defendant accused the 
plaintiff with stealing his bridle. Pleas—general issue, stat- 
ute of limitations and justification. 

The plaintiff proved that he wasa man of good character, 
and that the defendant, on the 19th of February, 1857, said 
of and to the plaintiff, “ you stole my bridle, and I can prove 
it,” also that he, the plaintiff, stole his (defendant’s) bridle, 
and he could prove it. . 

The defendant introduced a witness by the name of //uf- 
man, who stated that defendant, in 1854, was engaged in 
working on the plank-road, near Brevard’s iron works, and 
had procured from Mr. Brevard a stable, where he kept his 
horses and bridles; that in the month of December, 1854, 
Mr. Brevard made a public sale of a part of his personal pro- 
perty, which continued for several days, and that a numbér 
of persons attended the sale, and the plaintiff amongst the 
others; that the plaintiff had a one horse-wagon with some 
articles for sale ; that on Tuesday morning of the sale, a sor- 
rel horse was found in the stable of defendant, above men- 
tioned, which the defendant locked up; that on the night of 
that day, the staple of the stable door was drawn and the 
horse removed ; that the defendant’s bridle was left in the 
cutting room of the stable on the evening of the night when 
the stable was broken open, and that the same was missing 
on the next morning, and that hesnever saw it again until he 
found it in the possession of the plaintiff at Dallas, at April 
Court, 1855, on the same sorrel horse that had been locked 
up in defendant’s stable ; that the defendant demanded the 
bridle of the plaintiff, who said that he had got a negro at 
Brevard’s to put up his horse, and that when it was brought 
out by the negro, this bridle was on it; that he had tried at 
the sale to get his own bridle, but could not do.so, and he 
said further, that on his, (witness’,) stating that the bridle in 
question, was the property of the defendant, the plaintiff gave 
it up tohim. The witness further stated, that the plaintiff 
and defetidant were very unfriendly at the time of the sale 
aforesaid, and continued so up to the time then present. 
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The plaintiff proved by one Dellinger, that he saw the 
plaintiff at Brevard’s sale, with an old blind bridle in his 
hand, saying that he had lost his own bridle, and had got that 
in its place; that he had got a negro to put up his horse, who 
had brought it out with this bridle on it; that plaintiff en- 
quired for Brevard’s overseer, and on being informed where 
he was, went off in the direction indicated. 

He also proved by one Cloninger, that witness heard a con- 
versation between plaintiff and defendant about the bridle, 
in which the former stated, that he had his horse put up at 
Brevard’s sale, and that a negro had brought it out with the 
bridle in question on it; to which the defendant replied, “ you 
or the negro stole the bridle, and I don’t know which is the 
worse, you or the negro.” This conversation was in 1855, 
sometime after the bridle was found at Dallas. 

The defendant’s counsel asked the Court to charge the jury, 
that the bridle being found in the possession of the plaintiff 
at Dallas, four months after it was lost, the law raised a pre- 
sumption that he was the thief. . 

The Court charged the jury, that when an article of person- 
al property had been stolen, and was proved in the possession 
of a person soon after the theft, the law raised a presumption 
that the possessor was the thief, but where several months 
had elapsed before the property was found, as in the present 
case, no such presumption was raised. Defendant’s counsel 
excepted. 

The defendant’s counsel excepted further, because the Court 
had admitted evidence of the speaking of words more than 
six months before the bringing of the suit. Also, because the 
Coart had omitted to bring to the attention of the jury a point 
made by him, which was: that “if the plaintiff had got the bri- 
dle from the negro unlawfully, and knew that it was not his 
own, and took it away to appropriate it to his own use, it 
would be larceny.” His Honor said he did not rémember 
that the instruction was asked in the argument, and on being 
assured by the counsel that it was, he asked why he was not 
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reminded, of it at the close of his,gharge ;.to,which the coun- 
sel, replied, that, he did not think, proper, to do go... 

The jury; under the instructions of the, Conrt, found @ yer- 
dict forthe plaintiff for $900. J sera for Bol plaintiff. 
Appeel.by;the defenfant, toil? ai onan Mrs 

7 eo , fl A ’ ff. 

| Gaither, for the plaintif.,. ta ities! a 

Theron, for, the defendant, I aceal 

ita tee 

Maxzy, J. The pringipal point, of, ‘bie case, is under he 
plea of justification, and upon the instructions given, as,.te the 
presumption arising from, the, possession of a stalen article. 
The instructions are in clear accordance with the law. Pos- 
session 6f'w stolen article raises a presumption of: theft by the 
possessor, only in case such possession is so recent after the 
theft, as to show that the possessor could not well have come 
by it otherwise than by stealing it himself. In all other cases, 
the question is an open one, to be decided upon the whole tes- 
timony, and the fact. of possession, in the latter class of cases, 
.is of greater or less cogency according to the length of time 
intervening—thé ‘nature'of the ‘property ‘and!éther circum- 
stances. The difference is, that the recent possession, of which 
we speak, throws upon, the accused the, burden of explaining 
it, else he will be taken to be the thief:,. In other cases, there i is 
no such conclusion, but the fact of possession is, with the oth- 
er facts, left to ped ord is evidence tpon'the question of guilt. 
Thus, we distinguish between evidence raising # ‘presumption 
of guilt, and evidence tending to‘establish guilt 

By adverting to the definition, which we have given ofa 
recent possession, ftom which’ the presumption will be made, 
it will be at once, and clearly, seen, that the case before us 
does not admit of an application of the rule, and the — 
very properly declined applying it. 

Other points made below, upon a rule for a new trial, are 
not sustained by the record, or by the Judge’s case. There 
was no ‘evidence offered, or received, of the speaking of the 
words more than six months _ the bringing of the action, 
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and it was not necessary, therefore, for the Court to distin- 
guish between the purposes, for which such evidence would 
be admissible, and the purposes for which it would not.” — 
So, in the second place, supposing the bridle'to have been 
obtained from a negro, in the manner stated by tha. prosecu- 
tor, there was no evidence tending to show a felonious intent 
on the part of plaintiff at the time of obtaining it, and it would 
not have been proper, therefore, for the Oourt to base any in- 
structions upon the hypothesis of such felonious intent. 
Whether such instruction were or were not asked for, then, 


is not material. 
There is no error, and the judgment should be affirmed. 


Per Ovniam, Judgment affirmed. 








DRURY McDANIEL v. JOHN JOHNS. 


Where an executor gave a part of a standing crop, for hauling the remainder 
to the crib, it was held not to subject him to the penalty imposed for sell- 
ing a deceased person’s estate otherwise than at public auction. 


Action of pest for a penalty, tried before Oszornz, J., at 
the Fall Term, 1860, of Rutherford Superior Court. 

The action was brought for the penalty of $200, which, it 
was alleged, the defendant had incurred by selling the goods 
of his testator at private sale. It was proved, that on enter- 
ing upon the duties of his office, the defendant found a crop 
of corn standing in the field, and hired one John Covington 
to haul it to the crib, and, as a compensation, gave him for 
his wagon and team two dollars and fifty cents per day, to be 
paid in corn at 50 cents per bushel, and that the corn thus 
paid, was a part of that stated as standing in the field, and 
belonging to the estate of the testator. 
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The Court being of opinion, on this state of facts, that the 
plaintiff was not entitled to recover, so instructed the jury, 
who found for-the defendant.. Plaintiff appealed. 


No counsel appeared for the plaintiff in this Court. 
Logan, for the defendant. 


Pearson, ©. J. We concur with his Honor in the opinion 
that this case does not come within the operation of the stat- 
ute, which forbids the sale of the property of deceased per- 
sons, except by “ public vendue or auction.” 

The transaction was not a sale of any portion of the corn, 
but only a convenient mode of getting the crop of corn haul- 
ed to the crib, by allowing a part to be taken as commissions 
in payment for the price of hauling. It may be that this was 
the only mode in which the executor could have procured the 
work to be done. It does not appear that he had any cash of 
the estate in hand, and certainly he was not required to ad- 
vance funds of his own, or to pledge his individual credit. 
In short, the case does not fall within the meaning of the 
statute, or the evil which it was intended to guard against. 


Per Curiam, Judgment affirmed. 
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IN THE MATTER, OF HAMILTON ©. GRAHAM. 
HABEAS CORPUS. 


A soldier who is under arrest, and in' ¢onfinement for a violation’ of orders, 
cannot procure his discharge by means of a writ of habeas corpus on the al- 
legation that he ;was an infant at the, time of enlistnient.. Nor can he.or 
his guardian raige,that question before the, civil authorities, while he is jn 
custody, and amesable for trial before a military tribunal, =, 

Whether a minor of the age of twenty years, who enlisted under the provi- 
sions of the act entitléa tin “ar det to taisé 10,000 State ‘troopa"! ait’ Has 
taken! dnd subscribed! the" éathi!presdribed for ‘entlistment} is entitled to: itis 
discharge! on the‘ ground of his npnage;ayé that he enlisted without the 
consent of ;his guardian, quere ?,, $i a . 

‘A’ nitenhs Gokeus was’ returned Betord his ‘HdHiok the Chief 
Justice, who called to his assistance the other two Judges of 
the Supreme Court, The application was on the petition of 
Hamilton C. Graham and his guardian, E. G. Haywood. 

The petitioners alleged that the said H. C. Graham, in May, 
1861, was enlisted as a private soldier by Major Stephen D. 
Ramseur into the company called the Ellis Light Infantry ; 
that he was then an orphan, withont father or mother, and but 
twenty years old, and that such enlistment was made without 
the consent of his said guardian, and that the said orphan had 
an estate in the hands of his guardian, which was sufficient’ 
to support him without resorting to such service, and that 
the said H. OC. Graham was detained by the said S. D. Ram- 
seur against his will at the encampment of the said military 
company near the city of Raleigh. 

The prayer is, that the said H. C. Graham should be brought 
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before his, Honor, the Chief Justice,.by,.the said S. D. Ram- 
seur, with the cause of his detention. 

Major Ramseur brought forward the body of the said H. 
C. Graham, and made return as, the,,cause,, of his detention, 
that thejsaid Graham had enlisted, for the war into the com- 
pany of artillery under his command, and had taken and sub- 
scribed: an oath, (get, forth: as part of the return,) and on the 
15th of the then current month, was placed by him, as the 
commanding officer, in the guard house for a violation of or- 
ders, and was then in such custody, and awaiting a trial by a 
court martial, for said offence, 

The matter. was argued by £, G. Haywood for the petition- 
ers, and the Attorney General for Major Ramseur. 


py 0. tk “Upon the return of the writ, I requested 
Judges Barmix.and Manzy, to assist me, and after hearing 
arguments on both sides, and giving to. the | ‘subject, full ¢on- 
sideration, they concur with me in: the opinion that, pe a 
tioner, Graham, is, not entitled his discharge, 

It is admitted that Graham vo yntarily enlisted, as & private 
soldier on the 24th of May last, and the oath was, taken and 
subscribed by him according, tothe, forms required by, law,— 
The application is put.on the ground that he was, at the time, 
under the age of twenty-one years, to wit, of the age of twen- 
ty, and enlisted without the consent of his gnardian, 

. The return meets the application, in Jimine, by the fact that 

onthe L5th instant,“ Graham, by the order of the command- 
ing officer. was put in the guard hoyse for positive violation of 
orders,’ to:await his trial before a:court martial, where he has 
remained until brought here.in obedience to the writ.” 

To.meet this preliminary objection, two positions were re- 
lied on : 

1st. The statute gives authority, to raise by enlistment, tew 
thousand “men,;” Graham was not a man, being under the 
age of Swenky-one years; consequently, the recruiting officer 
had no power to make a contract of enlistment with him, and 

the contract is void and of no effect 
If the agent, acting for one of the parties, exceeds his pow- 
er, the consequence contended for would follow ; for.instance, 
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if a woman was enlisted ; but I do no adopt this very restricted 
construction of the statute. The word “ men” must be under- 
stood in reference to the purpose for which it is used, and 
obviously, the purpose was, not to indicate the sort of persons, 
but to fix the number, in the sense of “ ten thousand soldiers 
or troops.” So, I think there was no defect of power on the 
part of the recruiting officer, and the contract cannot be treat- 
ed as a nullity. . 

2d, By a general rule of law, contracts made with one, un- 
der the age of twenty-one years, may be avoided by him ; the 
exceptions are contracts for necessaries—of marriage and ap- 
prenticeship, on the ground of benefit to the infant, and there 
is no special benefit to an infant, arising out of & contract to 
enlist as a soldier to authorize the Court to take it out of the 
general rule and make it an exception in the absence of some 
legislative provisions, such as are to be met with in the acts 
of Congress of the United States. ' 

This position may be admitted for the sake of the argument, 
and it does not meet the objection ; for the contract, not be- 
ing veid, but merely voidable, had the legal effect of estab- 
lishing the relation of officer and soldier, which existed at the 
time Graham was guilty of disobedience of orders, conse- 

uently, his act was unlawfal,; and his arrest and imprison- 
ment lawful, and he cannot avoid the consequences by going 
behind his act and be allowed to impeach the validity of his 
enlistment until he has been discharged by the coart-martial. 
This is clear; otherwise there would be no difference between 
a void and ¢ yoidable contraet ; whereas, the latter has legal 
effect, and continues until it is avoided, and in this instance, 
the contract had the legal effect of putting Graham in the 
condition of 3 private soldier, and making him amenable as 
such, to military law, and that having attached to him, he 
*must be discharged by it, before he can be allowed to raise 
the question before the civil authorities, as to his further de- | 
tention being unlawful. Ifsuch were not the law, all order 
and discipline in the army would be subverted. Would it be 
tolerated that one should insinuate himself into the condition 
of a soldier, and when by the disobedience of orders or other 
violation of duty, the safety of the whole army has been en- 
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dangered, evade the military jurisdiction by being heard to 
impeach the validity of his enlistment ? 

For these reasons, neither the petitioner Graham, nor the 
other petitioner, his guardian, can be allowed to raise the 
question, whether the contract of enlistment can be avoided 
by him. I do not, therefore, feel at liberty to enter into the 
subject, or intimate any opinion in respect to it. 

It is considered by me, that the petitioner, Hamilton C. 
Graham, be remanded and put in possession of Maj. Stephen 
D. Ramseur, and that the latter recover his costs of the peti- 
tioners, to be taxed by the clerk of the Supreme Oourt at 


Raleigh. 





eo 


*,* Appenpum: The Reporter is requested to state that the 
case of Billups v. Riddick, decided at the last term, ante 
163, which purports to have been decided by Judge Howard, 
was never seen by him, but was made up by the counsel and 


a pro forma judgment entered as they had agreed. 





